Introduction
My answer to the question 'Does the European Union need a Constitution?' 2 usually 3 reads something like: 'What about the Treaty on European Union?' 4 This obviously does not do justice to the legal, political and philosophical insights offered by the debate on European constitutionalism, as it has taken place ever since the launch of the European project in the 1950s. 5 For those active in international institutional law, however, the constituent treaty of an international organisation -a label that still fits the European Union -forms the 'constitution' of the organisation, defining the scope and content of the legal order created by it. This definition of a constitution comes close to a classic one presented by Verdross -one of the godfathers of 'international constitutional law' -who, in 1926, looked at a constitution in terms of a sustainable institutional basis of a legal community. 6 A constitution of an international organisation thus, primarily, defines an institutional framework whereby competences are being divided among institutions in a way that cannot be changed overnight. The word 'legal community' (Rechtsgemeinschaft), however, seems to refer to a community based on the rule of law, with a judiciary to supervise the functioning of the agreed procedures as well as an inclusion of those that are 'governed' by the international organisation, member states and -increasingly -citizens. 7 It is in particular this latter notion that is usually thought to give some substance to the primarily rather formal concept of constitution in international law, which seems to be at the heart of the debate on European constitutionalism. As Frankenberg noted:
On closer scrutiny, the constitutional question carries a heavier political baggage than that in the overhead compartment, because it tries, not always easily, to straddle the mutually exclusive concepts of 'state' and 'international entity', and to solve the problems of legitimate authority and social integration with reference to conflicting principles such as democracy and intergovernmental co-operation, unity/centrality and subsidiarity, integration/homogeneity and diversity/heterogeneity. 8 These two approaches to the notion of 'constitution' as applied to international organisations -the 'neutral' definition as a legal system vis-à-vis the more value-orientated one -indeed form the basis of the literature on the constitutionalisation of Europe. Whereas the term 'constitutional structure' is often used to analyse the competences of the institutions and the relationship between the organisation and its member states, 9 a more substantive approach focuses on the way in which constitutional elements could be introduced to expose European governance to the checks and balances that we are familiar with in our own domestic legal systems. 10 It is obvious that this latter approach is often far from 'value-free': much of the debate not only concerns the question of how constitutional elements are to be brought into the EU legal order, but many observers are sincerely concerned about the lack of these elements in an international organisation that increasingly starts to look like a state. 11 The latter approach seems to be dominant in international constitutionalism which tends to view the international political space from the perspective of a more encompassing 'international community' and an overarching constitutional structure. 12 An approach that seems to fit in between these two perspectives takes the more neutral definition of a constitution as a starting point, without neglecting the fact that the European Union indeed is a very special organisation, the constituent treaty of which not only concerns the 'High Contracting Parties', but also the private persons and entities within the member states. In that sense it is the prime example 'integration organisations'. An essential feature of such organisations is that competences are transferred from the member states to the organisation, or that new competences for the organisation are created, through which it becomes competent (sometimes exclusively, but often in competition) to set rules which have direct effect within the legal orders of the member states. Although states do not cease to exist by becoming members of an international (integration) organisation, it becomes difficult to view their national legal order as existing in complete isolation from the legal order of the organisation. The 'constitutional setting' in which they operate, may largely depend on general international law; and, at least, it includes the arrangements on which they have agreed, in the framework of an international organisation. And, vice versa, the international organisation has to deal with the Janus-faced identity of member states: member states are constituent parts of the international organisation but also its counterparts, in the sense that both occupy independent positions within the international legal order and even have obligations towards each other.
14 This relationship is indeed somewhat schizophrenic, as one scholar once observed. 15 In that respect, Weiler's remark that ' [c]onstitutionalism, more than anything else, is what differentiates the Community from other transnational systems and from the other ''pillars'' since 'the Community behaves as if its founding document were not a treaty governed by international law but . . . a constitutional charter governed by a form of constitutional law', 16 seems to ignore the fact that 'constitutionalisation' as a process powered by the 'own dynamics' [Eigendynamik] of the legal orders of international organisations is not exclusively to be found in the European Community. 17 There are good reasons to apply the same concept at least to the other 'pillars' of the European Union -'Common Foreign and Security Policy' (CFSP) and 'Police and Judicial Cooperation in Criminal Matters' (PJCC) 18 -but maybe even to other 'integration-organisations' in the sense defined above. 19 'Constitutional sedimentation', as one observer has called it, is a much more general phenomenon. 20 Once a treaty relationship between states is converted into a new 'legal institution' 21 through an act of legal personification, by which an 'association of states' is turned into a new separate legal entity (see below), it becomes possible to see a 'will' of the new entity as opposed to the (collective) will of the original parties to the deal and it will be easier to acknowledge that international organisations are more than a classical agora, a mere public realm in which international issues can be debated and, perhaps, decided. 22 The volonté distincte of international organisations may be congruent to the collective will of the member states, but it may very well take its own course. The notion of 'constitution', as used in the present chapter, thus owes its distinguishing characteristic to the fact that it does not merely reflect the treaty relationship between the states of an international organisation (although it is the result of this contractual process), but that it also encompasses the relationship between the newly created legal order of the organisation and the national orders of the member states. The 'european community' (no capitals) is thus understood to comprise Integration (LIEEI) 51-60. 21 The concept is that employed in institutional legal theory (ILT) as: 'distinct legal systems governing specific forms of social conduct within the overall legal system'. See D. W. P. Ruiter, Legal Institutions (Dordrecht: Kluwer Academic Publishers, 2001), p. 71. 22 See on the different views on international organisations (a managerial versus an agora concept), J. Klabbers, 'Two Concepts of International Organization' (2005) 2 IOLR 277-93.
both the states and their citizens as well as the 'supranational' institution created by them.
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This contribution, indeed, deals with the European Union, and more particularly with the external relations of the Union. Whilst the economic external relations will occasionally be referred to, the main focus will be on the external political ('foreign affairs') relations. It is in this area in particular that the complex relationship between the Union and its member states presents itself in its full dimensions. 24 The purpose of this contribution is to present a meaningful way to analyse the constitutionalisation of the external relations of the Union on the basis of the treaty provisions, whilst acknowledging the important role of the member states in this area. Hence, I will use the language of constitutionalism not only to explain existing developments in international law in terms borrowed from domestic constitutionalism, 25 but will attempt to combine this with the notion of constitution as it is frequently used in the law of international organisations. The thematic division of powers between the Union and its member states is a central issue in the analysis. After all, the Treaty provides that the Union 'shall assert its identity on the international scene, in particular through the implementation of a common foreign and security policy' (Article 2), but that 'the Member States shall support the Union's external and security policy actively and unreservedly in a spirit of mutual solidarity' (Article 11(2)). One way of making sense of this complex development is not to focus on an emerging constitution on the EU level, but instead to take the complex relationship with the member states as well as the unity of national and supranational legal orders into account and to try and see a 23 Cf. Fassbender, 'The United Nations Charter', 566-7: 'In principle, there cannot be a community, understood as a distinct legal entity, in the absence of a constitution providing for its own organs. Legal personality requires the actual ability to perform legal acts.' 24 This is not to say that this phenomenon is not more general. In the words of Joerges: 'De facto, the dependence of European governance on the collaboration of the Member States is drastically perceptible everywhere one looks. This dependence determines the EU's shaping of political programmes which are then transposed with the help of the committee system; the inclusion of non-governmental organisations, and the preference for 'soft law' and information policy measures. Equally important is the fact that the freedoms that European law guarantees are exercised outwith, or away from, one's own member State and, at the same time, can be upheld against one's own ''sovereign''.' Joerges, 'The Law in the Process', 33. This perspective views the Member States' constitutions and the treaties constituting the European Union, despite their formal distinction, as a unity in substance and as a coherent institutional system, within which competence for action, public authority or, as one may also say, the power to exercise sovereign rights is divided among two or more levels . . . This concept treats European integration as a dynamic process of constitutionmaking instead of a sequence of international treaties which establish and develop an organization of international cooperation. The question 'Does Europe need a Constitution' is not relevant, because Europe already has a 'multilevel constitution' . . . According to the concept of 'multilevel constitutionalism', the Treaties are the constitution of the Community -or, together with the national constitutions, the constitution of the European Union -made by the peoples of the member States through their treatymaking institutions and procedures.
This approach acknowledges that one cannot simply place the different issue areas of the Union (such as the 'internal market', or 'foreign policy') under either the heading of supranationalism or intergovernmentalism, but that competences related to these issue areas are allocated between the different levels of decision-making. 28 In order to place this argument in a more general setting, I will first investigate the emergence of a 'multilevel constitution' in the area of European foreign affairs (section 1). This is followed by an analysis of the current constitutional relationship between the Union and its member states in the area of foreign and security issues (section 2). Section 3 will subsequently analyse 'flexibility' as a development that may have an effect on the constitutionalisation of the external relations of the EU. constitutional notion was of course explicitly used in the Treaty establishing a Constitution for Europe of 29 October 2004. It is believed that, irrespective of whether this treaty will ever enter into force, is does not fundamentally alter the position of foreign and security policy in the European Union. Despite the disappearance of the distinct pillars of the Union -as reflected in the Constitutional Treaty -CFSP will retain a special position in the new framework and its procedures will still be different from those in other areas. Moreover, ratification is merely one aspect of a constitutionalisation process. Hence, some observations regarding the Constitutional Treaty will be made as it is indeed believed to reflect the current stage of European constitutionalism (section 4). Finally, section 5 will be used to make some concluding observations.
The emergence of a multilevel constitution
A. European external relations: the 'personification' of a treaty relationship
At one moment in time the external identities of the current member states of the European Union started to coincide partly with the external identity of what we now call the European Union. This may have been at the time of the entry into force of the Treaty on European Union, but there are also good reasons to locate this moment earlier in time, for instance with the entry into force of the Single European Act in 1987 or even earlier during the European political cooperation that largely took place on the basis of custom and subsequent codification. 29 The political cooperation that took place between the members of the European Economic Community during the 1970s and 80s could not be regarded as a formal treaty relationship. Nevertheless, (codified) custom surely reflected a contractual legal relation between the participating states.
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The procedural agreements laid down in Declarations, and later on in the Single European Act reflected the emergence of a constitution which 29 Indeed, participating states; they only became member states after the entry into force of the EU Treaty. From that moment on there could no longer be any doubt about the fact that there exists a legal system distinct from the legal systems of the member states in the area of foreign affairs. The possibility of viewing the European Union as a legal person was the result of what Ruiter would term a 'legal operation of personification'. 32 Where 'natural personality' is a feature of human entities, personification is not only possible for non-human entities, but even for 'incorporeal' things, that is 'mental constructs', such as 'states' or 'international organisations'. Modern law systems allow 'will' to be imputed to these incorporeal things through a legal act of personification.
In order to be able to understand what exactly happens when we allow an international organisation such as the European Union to act externally, that is vis-à-vis third parties, it is helpful to see how this modification from 'contractual relationship' to 'association' takes place. Ruiter defines an association as 'a personified alliance'. 33 But, how is a contractual legal relation turned into an association that is capable of entering into legal relationships with third parties? After all, contractual relations only have regard to parties to the contract, which implies that no party can enter into transactions with third parties on behalf of the others. Ruiter claims that what we do is in fact 'personify' the contractual relation by making four adjustments: 34 1. Contractual consensus is abandoned in favour of collective decisionmaking by a general meeting of members, the outcomes of which are no longer conceived of as resulting from concordant expressions of their individual wills. 2. The abandonment of the idea of decisions as founded on contractual agreement is accompanied by the construction of a generalised will imputed to the alliance itself, which is thus accorded legal personality and thereby transformed into an association. 3. The idea of an original multilateral contractual personal legal relation between participants is replaced by that of a bundle of personal legal relations between the association and its members, entitling them to vote in the general meeting. 4. An association is treated on a par with physical persons (capacity for rights), is capable of performing legal acts (legal capacity), and is responsible for behaviour flowing from the will imputed to it (legal liability).
This means that:
. . . the idea of an original multilateral contractual personal legal relation between participants is replaced by that of a bundle of personal legal relations between the association and its members . . . The raison d'être of an association is the collective will of its members as expressed by their genetal meeting, which substitutes for the original contractual agreement.
Thus the external possibilities and competences of an association are closely linked to its internal legal structure. The complex (constitutional) relationship -the subject of this contribution -only 'announces itself' indeed, when the external relations of the member states are complementary to and at the same time governed by the body of procedural rules through which the external behaviour of the association is formed. connected areas) and the subsequent modification treaties, as well as from the conclusion of the Treaty Establishing a Constitution for Europe.
In the absence of case law in the area of foreign and security policy, and departing from the notion of a unity of the constitutional regulation of the external relations of the Union and its member states, the question comes up how the competences in this field are divided among the two distinct levels. Indications can, first, be found in the Preamble and the objectives of the Treaty on European Union. In the Preamble, the Heads of State declare that they are:
Resolved to implement a common foreign and security policy including the eventual framing of a common defence policy, which might lead to a common defence, thereby reinforcing the European identity and its independence in order to promote peace, security and progress in Europe and in the world.
The beginning of the quoted statement may convey the impression that since the Heads of State, when establishing the EU, were 'resolved to implement a common foreign and security policy', it should be regarded as an overall objective and not as something that was created by the Treaty. Does this mean that the establishment of a Common Foreign and Security Policy (CFSP) is merely an objective of the Union that does not yet exist? No. Any possible confusion as to the status of CFSP was eliminated by the original Article J of the 1992 TEU, which unconditionally stipulated that '[a] common foreign and security policy is [hereby] established'. 40 Hence, in the above-quoted provision, the emphasis should be on the 'implementation' of a CFSP. This is underlined by Article 11 in the 1997 TEU, which provides that '[t]he Union shall define and implement a common foreign and security policy . . .'
41
Thus, since 1993, there exists a Union foreign and security policy -at least in a formal institutional sense. 40 The fact that a CFSP is established, and not the CFSP, for some authors was an indication of the non-exclusive character of CFSP; CFSP has not replaced all aspects of the foreign and security policies of the member states, it only exists in the areas in which the member states come to an agreement. See V. Constantinesco, R. Kovar and D. Simon, Traité sur l'Union Européenne: Commentaire article par article (Paris: Economica, 1995), p. 786. 41 The former Article J, by which CFSP was established, was deleted by the Amsterdam Treaty. This phrase returns in the 2004 Constitutional Treaty (Article I-12, para. 4) in slightly different terms, with an emphasis on the Union's competence in this field: 'The Union shall have competence to define and implement a common foreign and security policy, including the progressive framing of a common defence policy. ' The purposes mentioned in the Preamble come close to the ones the Heads of State had formulated in the Preamble to the Single European Act (SEA, 1986) in which they stated that they were 'aware of the responsibility incumbent upon Europe to aim at speaking increasingly with one voice and to act with consistency and solidarity in order more effectively to protect its common interests and independence . . . so that together they may make their own contribution to the preservation of international peace and security . . .'. The inconsistencies in this statement were, however, even more striking. By 'together' making their 'own contribution' the states aimed to 'speak with one voice' and to 'act with consistency and solidarity'. The words chosen explain the absence of a reference to a common policy; the purpose of the SEA was, as its Article 30 stipulates, to establish a 'European Cooperation in the sphere of foreign policy'. The Union Treaty aimed to go beyond this in establishing a common policy, and not just an ad hoc adaptation of different individual policies.
The purpose set forth by the Heads of State in the Preamble of the TEU reflects their decision to implement a common foreign and security policy. But, who is responsible? While the Preamble prima facie hints at the states themselves as being responsible, Article 2 of the Common Provisions of the TEU repeats this purpose as an 'objective of the Union'. Obviously, there is a difference between the 'states', as represented by the Heads of State as the original 'contractors', and the 'European Union' they created. According to Article 1 TEU, the European Union is established between the High Contracting Parties. The concept of 'Union' is not explicitly defined by the Treaty; it is said to be 'founded on the European Communities, supplemented by the policies and forms of cooperation established by this Treaty'. Regardless of its precise definition, it follows from these descriptions that the 'Union' is not to be equated with the 'states' ('High Contracting Parties') by which it was established. 42 The objective of the Union, as stipulated in Article 2 TEU, is:
. . . to assert its identity on the international scene, in particular through the implementation of a common foreign and security policy including the progressive framing of a common defence policy, which might in time lead to a common defence . . . . This objective is, however, slightly different from the objective of the states when they created the Union. 43 For the purpose of the present contribution, the question is who is responsible for attaining objectives that are partially overlapping but not entirely phrased in identical words.
The original 1992 Article J.1 provided some insight into this issue by stipulating that 'the Union and its Member States shall define and implement a common foreign and security policy'. This provision confirmed the view that both the Union and the states are responsible for the implementation of a CFSP. It did not define, however, the difference between the Union and the states. It even complicated their relationship by referring to 'Member States'. 44 Regarding the European Political Cooperation (EPC), the SEA consequently spoke of 'High Contracting Parties', since the EPC was not part of the European Community and it was not considered possible to be a 'member' of the EPC. Regardless of the fact that the Union is not presented as an international organisation anywhere in the TEU, the introduction of the term 'Member States' -which is still used throughout the entire text -underlines the fact that a new entity was created, an new international legal entity of which it is possible to become a 'member'.
While careless use of terminology may of course very well be the explanation, an affirmative answer to this question seems to be supported by Article 11. This Article sheds light on the division of competences as it refers to the Union as the only responsible actor for the definition and implementation of CFSP. According to the second paragraph of that Article, the member states are to 'support' the Union in that respect. Several other provisions underline the status of the Union, not only as a separate actor, but even as the key actor in CFSP. Thus, the Union shall pursue objectives (Article 12), the Union has a (external and security) policy (Article 11, para. 1 and Article 17, para. 1), 45 the Union may avail itself of another organisation (Article 17, para. 3), the Union can have a position (Article 18, para. 2), and the Union can take action (Article 13, para. 3). Similar wordings return in the Constitutional Treaty (e.g. Articles I-40, 43 Instead of the 'reinforcement of the European identity and independence', and through that the 'promotion of peace, security and progress in Europe and the world', the objective of the Union is to 'assert its identity on the international scene', for which the implementation of a CFSP is to be regarded as the means. The different terms used -'reinforce' and 'assert'; 'in Europe and the world' and 'on the international scene' -are not necessarily contradictory (regardless of the question why 'Europe' does not belong to 'the world'). 44 Cf. also in this respect Article 6, para. 3. 45 Article 30, para. 5 of the Single European Act only referred to 'policies agreed' within the cooperation framework of the EPC.
I-41) and it seems commonly accepted by now that the Union is not to be equated by the states by which it was established. Most important in that respect is that CFSP decisions (regardless of their form and substance) are not merely agreed on by the EU member states, but that they are adopted by an organ: the Council of the European Union. The pivotal position of the Council in CFSP decision-making, as well as in decisions on national deviations from agreed policy is obvious. 46 Decision-making by the Council rests on explicit power-conferring norms. Earlier studies revealed that it would be difficult to hold the view that the Council is merely a meeting hall for 15 states. 47 Without repeating the arguments, it is clear that the Council can be seen as an institution of the European Union, which finds its direct basis as well as its competences in the TEU.
This brings us to the question of how the national legal orders of the member states are related to the EU legal order in this area. Is the latter to be conceived as a 'supranational' order which by definition sets aside any conflicting national legal norm? Does the notion of a single, albeit 'multilevel', constitution exclude the possibility of looking at the different legal orders as operating in a 'dualist' fashion? And, if this is the case, do the norms created at the European level affect the citizens and other private parties within the national legal orders?
The constitutional relationship between the Union and its member states in foreign policy

A. The validity relation between the two levels
The acceptance of the idea of a multilevel constitution brings about two distinct questions concerning the hierarchy between the legal orders that 46 More extensively, see Wessel, The European Union's Foreign and Security Policy, chs. 4 and 5. In this respect, see also C. Trüe, Verleihung von Rechtspersönlichkeit an die Europäische Union und Verschmelzung zu einer einzigen Organisation -deklaratorisch oder konstitutiv?, Vorträge, Reden und Berichte aus dem Europa-Institut, No. 357 (Saarbrücken: Europa-Institut der Universität des Saarlandes, 1997), p. 22, who pointed to the different terms used in the EPC period (when the participating states 'acted in common') and the CFSP cooperation (which leads to 'joint actions'). However, the term 'joint action' in fact does not make sense when it is seen as a decision of the Council. The best way out in this respect is to regard 'joint actions' as decisions of the Council, in which this organ decides that the member states of the Union have to act jointly. 47 See, for references, Wessel, The European Union's Foreign and Security Policy, pp. 74-6. can be found at the two levels. The first question concerns the validity relationship between different legal orders; the second question deals with the supremacy of rules in one order over rules in another. Applied to the topic of the present chapter, these questions can be phrased as follows: Is the validity of norms issued by international organisations derived from another legal order, and if so what consequences does this have for the supremacy of norms of other legal orders over these norms or vice versa in case of a conflict between these norms? This question becomes relevant in particular in relation to the (direct) effect of decisions of international organisations in the legal orders of the member states and thus to the way in which both the Union and its member states (jointly or individually) may approach the 'outside world' (see section C below).
Regarding the first question, Kelsen pointed to the existence of different 'basic norms' as the ultimate 'source' of distinct legal orders, but he also argued that the source of two distinct legal orders can be the same when one order is based on the other. 48 Kelsen argued that there are four conceivable (validity) relations between two distinct orders (or 'norm systems'): 49 1. both systems are completely divided ('unabhängig'), i.e. they have distinct sources of validity; 2. norm system A derives its validity from norm system B ; 3. norm system B derives its validity from norm system A ('über-und unterordnung'); and 4. both orders are of equal value, they are (relatively) independent sub-systems, coordinated by an overarching superior order ('Koordination').
The above analyses on the personification of a contractual legal relationship shows that the validity of a treaty-based legal order is derived from the valid competence of states to establish these international orders. This, however, is not enough. 'third' norm, that is not part of their own legal order. A national legal system as such cannot be a sufficient legal basis for the establishment of a valid international agreement between sovereign states. There has to be an external rule according to which the expressed will by a sovereign state counts as a valid way to be bound by an international agreement.
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At the same time, this relationship points to the unity of the international legal system. States are only connected to each other because they form part of an overarching international -or better in this respect, 'supranational' -legal order. Returning now to Verdross, the classic question described by him is that the unity of the international legal order depends on the existence of a basic norm (Grundnorm), which is the source of all international legal norms and which is thus capable of tying the different norms together. 51 Whenever associations of states (multilateral treaties) have been transformed -through a legal act of personification -into new legal entities, these international organisations would also form part of the supranational legal order. States can only create these new legal entities because a supranational legal order allows them -or makes it possible for them -to do this. The acceptance of the existence of an overarching legal order, consisting of legal sub-systems (states and international organisations) indeed depends on the acceptance of the unity of this legal system, in the sense that the Grundnorm of this system is at the same time the source of the norms in the subsystems. The consequence of this assumption is that once a norm is validly created anywhere in the international legal order, this validity cannot be denied in any of the suborders. This, in turn, causes problems for advocates of the classic dualist approach, which claims that the legal systems of international organisations and the member states are completely independent, 50 See also Curtin and Dekker, 'The Constitutional Structure'. 51 separate from each other and from the overarching legal order, in the sense that they have different legal sources and different legal subjects.
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In this approach the legal system of the international organisation provides rules for the member states (and for the functioning of the organisation itself), whereas the legal system of the member states regulates the activities of its citizens and other private persons (and the functioning of the state itself). In other words, legally valid rights and duties of individuals can only be created under the national legal system of the member states. Apart from logical problems, 53 simple empirical tests reveal the impossibility of upholding this notion. Many rules of positive international law purport to bind private persons directly, without interference from national law. Obvious examples of such rules are those on the international criminal responsibility of individuals for international crimes. Other examples may be found in the legal system of the European Union providing a range of treaty-based rules, regulations and decisions directly creating rights and duties for individuals and other legal persons. As shown by the European Community -and increasingly by other parts of the Union (and even by other international organisations) 54 -the legal order of the member states cannot claim to be immune to norms created in another legal subsystem of the international legal order. 55 In conclusion, both states and international organisations seem to be sub-systems of the overall supranational legal order, the existence of 52 See also I. Weyland, 'The Application of Kelsen which is, is turn, determined by the fact that states and international organisations exist. Thus, this supranational order not only defines the existence of states, but also coordinates and makes possible the relations between these states. 56 The fact that states are allowed to conclude treaties and to create international organisations, and that they are bound by these agreements, implies the existence of a 'higher' legal order with the pacta sunt servanda-norm as its most obvious Grundnorm.
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B. Consistency and delimitation between the constitutional levels
The starting point of the unity of the legal order in terms of the validity of the norms in that order was to present the regulation of European foreign relations as a single (multilevel) constitution in which norms at one level cannot be isolated from norms at the other. This unity of the legal system can already be found in H. L. A. Hart's theory of law, in which the unity derives from the rules of conflict within the rule of recognition, which determine relations of supra-and subordination between rules deriving from different sources. 58 One consequence of this idea is that the external relations that are based on this constitution are consistent, in the sense that third parties are not confronted with a conflicting legal output. At the same time the constitution may provide for a delimitation of the competences of the actors on the different levels. 59 The notions of delimitation and consistency are in particular reflected in four principles underlying the cooperation between the member states and the EU, which may therefore be considered key constitutional principles in this area: the information and consultation obligation, the loyalty obligation, subsidiarity, and the procedures on external representation. (a) The information and consultation principle The autonomous competences of the Union in relations with third parties imply the existence of procedural restraints on the member states, aiming at a consistent external policy, but at the same time fixing a vertical division of competences. The key provision in this respect is to be found in the so-called information and consultation obligation. This obligation forms part of the concept of systematic cooperation and in fact builds on the system of European Political Cooperation (EPC), in which it was agreed that the participating states 'undertake to inform and consult each other on any foreign policy matters of general interest'. 60 It is this systematic cooperation that in fact formed the core of EPC from 1970 until 1993. And in CFSP it still serves as the key notion, in the absence of which it would be impossible for the Union to define and implement a foreign and security policy. In that respect it could be seen as a necessary pre-legislative procedure. The systematic cooperation referred to in Article 12 TEU is to be established in accordance with Article 16, which contains the actual procedural obligations. 61 In principle, the scope of issues to which the systematic cooperation applies is not subject to any limitation regarding time or space: 'Member States shall inform and consult one another within the Council on any matter of foreign and security policy . . .' Nevertheless, Article 16 immediately fills this lacuna, by adding the words 'of general interest'. The European Council has not provided any further specification of 'general interest' in Article 16. This seriously limits the information and consultation obligation in the first part of this Article: on the one hand, member states are obligated to inform and consult one another, whereas on the other hand they are given the individual discretion to decide whether or not a matter is of 'general interest'. This underlines the important procedural role of the 'national level' in the arrangement.
Nevertheless, it can be asserted that the member states are indeed obligated to inform and consult one another. Through the information and consultation obligation the member states ordered themselves to use it as one of the means to attain the CFSP objectives in Article 11. Taking into account the nature of the information and consultation obligation, it is 60 See Article 30, para. 2(a) of the Single European Act (1986). 61 The contents of Article 16 (J.2, para. 2) were not modified throughout the negotiations of the 1992 Treaty on European Union and already formed part of the Luxembourg Draft of 18 June 1991 (Article G of the CFSP provisions).
rather unfortunate that the Treaty does not further define the obligation. In order to establish the content of the obligation it is therefore necessary to turn to general descriptions of the consultation obligation in international law. A general definition was for instance formulated by Möstl, who defined the consultation obligation in international law in terms of a duty for states and other international legal subjects on the basis of an agreement to attune their actions with a view to mutual interests.
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A more material obligation could be phrased as the obligation not to take a position as long as this position has not been discussed with the other partner(s). 63 There are no reasons to assume that the notion of consultation as used in Article 16 deviates from these general definitions, which leads us to conclude that the EU member states are to refrain from making national positions on CFSP issues of general interest public before they have discussed these positions in the framework of the CFSP cooperation.
With regard to the obligation itself, it seems that the mandatory way in which the provision is phrased somewhat departs from the more 'intention-oriented' approach in the Single European Act (SEA). Article 30 of the SEA stipulated that '[t]he High Contracting Parties undertake to inform and consult each other . . . ' . 64 The chosen words may indeed call for a distinction. While 'undertake' seems to go beyond 'intend', is does not seem to be the same as 'shall'.
Informing and consulting one another should take place 'within the Council'. Keeping in mind the requirement of systematic cooperation, this should not be interpreted as 'only within the Council'. Cooperation within the preparatory organs (Political and Security Committee, Committee of Permanent Representatives (COREPER), and working groups), as well as bilateral and multilateral consultations are equally covered by this obligation. In fact, it is in these bodies that the actual systematic cooperation takes place. cooperation to meetings of the member states in the Council, may be found in Article 19. According to this provision, member states shall coordinate their action in international organisations and at international conferences as well. Even when not all member states are represented in an international organisation or at an international conference, the ones that do participate are to keep the absent states informed of any matter of common interest (see section (d) below).
(b) The loyalty principle These observations are supported by Article 11, para. 2, which reflects a more general 'loyalty obligation': 'The Member States shall support the Union's external and security policy actively and unreservedly in a spirit of loyalty and mutual solidarity.' 65 This obligation is not further defined. A possible interpretation could be found in one of the other Union areas, where one finds a comparable provision in Article 10 EC. 66 Like Article 10 EC, the CFSP provision contains a positive obligation for the member states to actively develop the Union's policy in the indicated area, which since the Amsterdam Treaty even includes the obligation to 'work together to enhance and develop their mutual political solidarity'. Moreover, the negative obligation not to undertake 'any action which is contrary to the interests of the Union or likely to impair its effectiveness as a cohesive force in international relations' is also comparable to Article 10 EC.
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A comparison of the CFSP loyalty obligation with Article 10 EC reveals its potential impact. The latter Article has proven its added value in Community law; it is often seen as the basis of the constitutional nature of Community law 68 and it has been frequently used by the Court of Justice in its case law, albeit that the materialisation of the obligation 65 One could be struck by the word 'external', which in this provision replaces the familiar term 'foreign', but there are no reasons to place any particular emphasis on this inconsistency. needs to be established in conjunction with other provisions in the Treaty or in secondary law. 69 Article 10 EC has thus been interpreted as to include:
1. the obligation to take all appropriate measures necessary for the effective application of Community law; 2. the obligation to ensure the protection of rights resulting from primary and secondary Community law; 3. the obligation to act in such a way as to achieve the objectives of the Treaty, in particular when Community actions fail to appear; 4. the obligation not to take measures which could harm the effet utile of Community law; 5. the obligation not to take measures which could hamper the internal functioning of the institutions; and 6. the obligation not to undertake actions which could hamper the development of the integration process of the Community.
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Whilst it cannot be denied that the wording of the CFSP provision provides no reasons to limit its scope in relation to Article 10 EC, the absence of any competences of the Court of Justice within CFSP makes the question of whether these interpretations could also apply to Article 11, para. 2 a very abstract and theoretical one. On the other hand, even when the member states cooperate outside the explicit treaty provisions, Article 10 assures their solidarity. In fact, the Court has made this abundantly clear when it established that the obligations on the basis of Article 10 EC may extend beyond the limits of Community law:
Article 5 [now Article 10] of the treaty provides that the Member States must take all appropriate measures, whether general or particular, to ensure fulfilment of the obligations arising out of the treaty. If, therefore, the application of a provision of community law is liable to be impeded by a measure adopted pursuant to the implementation of a bilateral agreement, even where the agreement falls outside the field of application of the treaty, every member state is under a duty to facilitate the The reference to cooperation outside the field of application of the EC Treaty seems to imply that the scope of Article 10 EC reaches across the Union's three main areas. This is in particular apparent when the principle of consistency is taken into account. According to Article 3 TEU, the Union shall in particular ensure the consistency of its external activities. It could be argued that irrespective of the separate CFSP loyalty obligation, a failure to comply with the consistency requirement could, at least in certain cases, be seen as a breach of Article 10 of the EC Treaty, constituting grounds for the justiciability of consistency. 72 The loyalty principle thus seems to have evolved -in the words of Curtin and Dekker -'from a duty of cooperation on the part of the Member States to a multi-sided duty of loyalty and good faith in the vertical relationship between the Union and its Member States and also among the Member States themselves and among Union institutions themselves'.
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(c) The subsidiarity principle The CFSP loyalty clause may come in conflict with another important Union principle: 'subsidiarity'. 74 However, the necessary application of this principle to CFSP matters is not obvious. The principle of subsidiarity is defined in the EC Treaty (Article 5) and only referred to in Article 2 TEU: 'The objectives of the Union shall be achieved . . . while 71 respecting the principle of subsidiarity as defined in Article 5 of the Treaty establishing the European Community'. 75 According to the central part of Article 5 EC, the principle of subsidiarity entails that:
In areas which do not fall within the exclusive competence, the Community shall take action, in accordance with the principle of subsidiarity, only if and in so far as the objectives of the proposed action cannot be sufficiently achieved by the Member States and can therefore, by reason of the scale or effects of the proposed action, be better achieved by the Community.
On the basis of the wording of Article 2 TEU and Article 5 EC, one could argue that the subsidiarity principle does not extend to any other area of the Union but the European Community. Article 2 stipulates that the objectives of the Union shall be achieved while respecting the principle of subsidiarity as defined in Article 5 EC. Article 5 EC, in turn, defines subsidiarity as the principle that the Community shall only act if the objectives of the proposed action cannot be achieved by the member states. Hence, if the Community abides by this principle, the Union's obligation in Article 2 TEU is fulfilled. Some support for this view can be found in the analysis of the subsidiarity principle presented by the European Council of Edinburgh in December 1992, or in the fact that the Protocol on the Application of the Principles of Subsidiarity and Proportionality was annexed to the EC Treaty only and not to the TEU. 76 Despite a few general references to a Union-wide application of subsidiarity ('[the] European Union rests on the principle of subsidiarity' and 'the principle of subsidiarity as a basic principle of the European Union'), the concrete analysis of the European Council is restricted to the application of subsidiarity by the Community. It even observes that 'The Treaty on European Union obliges all institutions to consider, when examining a Community measure, whether the provisions of Article 3B [the original Article 5; R A W ] are concerned'. 77 Hence, despite some confusing references to a possible Union-wide application of subsidiarity, the Treaty text, as well as an authoritative interpretation by the European Council, seem to hint at the non-applicability of the principle of subsidiarity as defined in Article 5 EC to the nonCommunity areas of the European Union. Nevertheless, the opposite view is more widely held. Subsidiarity is usually regarded as a Union-wide principle. Thus, according to some authors, any CFSP decision taken by the Council has to pass a test to determine whether action on the part of the European Union, as opposed to national action, can be justified. 78 The main source of the Union-wide application of the subsidiarity principle is often found in the Preamble to the TEU, which explicitly refers to it, and in Article 1 TEU stating that decisions are taken as closely as possible to the citizen. It remains difficult, however, to bring this requirement into line with the loyalty clause of Article 11, para. 2. After all, stressing that the parties to the TEU are first and foremost 'states', and only in the last resort 'member states' is obviously contradictory to the rule that they should actively develop the Union's policy and refrain from actions which are contrary to the interests of the Union or likely to impair its effectiveness. To be able to meet the requirements of a systematic cooperation, the subsidiarity test -when accepted -is to be taken in the course of the process of decision-making, and not prior to it. 79 Any other representation of the subsidiarity principle in relation to CFSP would set aside the entire set of procedural obligations agreed upon. 80 While one cannot be sure whether any CFSP decisions have failed because of an appeal to Union Treaty. However, these provisions are more in the nature of political statements, declarations of intent, rather than provisions with precise legal effects.' 78 81 On the other hand, the whole purpose of creating a CFSP (after 20 years of a rather intergovernmental EPC) was to enable the member states to speak with one voice by creating a new entity which would do this on their behalf. Again, however, the regulation of external representation is not solely to be found in the national constitutions or in the EU, but in a sophisticated and probably unprecedented constitutional regime in which external competences are allocated over two levels. Apart from the limited areas falling under the exclusive competence of the European Community, the member states retained their external competences. At the same time, however, the European Union itself was given autonomous external capacities. Apart from a large number of implied external capacities (ranging from the representation of the Union by the High Representative or the Presidency in CFSP matters to the new defence dimension), 82 the most obvious explicit capacity concerns the treatymaking power of the Union. Article 24 TEU provides:
When it is necessary to conclude an agreement with one or more States or international organisations in implementation of this Title, the Council, acting unanimously, may authorise the Presidency, assisted by the Commission as appropriate, to open negotiations to that effect. Such agreements shall be concluded by the Council acting unanimously on a recommendation from the Presidency.
It has been argued that such agreements are concluded by the Council not on behalf of the Union but on behalf of the member states; 83 however, there are even more convincing arguments pointing to the Council concluding such agreements on behalf of the Union. 84 The regime of Article 24 and of the connected Declaration No. 4 adopted by the Amsterdam IGC 85 reflects the multilevel character of the constitution in this regard. Article 24 provides that the Council concludes the international agreements after its members (the member states) have unanimously agreed that it could do so. 86 No reference is made to the fact that the Council in concluding the agreement would only act on behalf of the member states. However, para. 5 of Article 24 says that such agreements shall not be binding on a member state that states that it has to comply with national constitutional procedures. This provision only makes sense when the member states themselves do not become a party to the agreement. Thus it can be inferred that the international agreements are concluded by the Council on behalf of the Union. After all, the question concerning the application of national constitutional procedures would not need to be brought up when the member states as such are parties to the agreement. Furthermore, agreements shall be binding also on the member state that has failed to state that it has to comply with the requirements of its own constitutional procedure.
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Declaration No. 4 (on the absence of a transfer of competences) can therefore be understood as a statement to reassure the public in certain member states that are particularly sensitive to these issues. Declarations -in case of a conflict with Treaty provisions -can never overrule agreements reflected by the Treaty itself. 88 In any respect, the Declaration in question does not seem to conflict with Article 24 TEU. Since the right to conclude treaties is an original power of the Union itself, the treaty-making power of the member states remains unfettered. The Declaration can only mean that this right of the Union must not be understood as creating new substantive competences for it. 89 The Nice Treaty underlines the idea that the Council has a competence to conclude treaties on behalf of the Union. According to new paras. 2 and 3 of Article 24, the Council shall still act unanimously when the agreement covers an issue for which unanimity is required for the adoption of internal decisions, but it will act by a qualified majority whenever the agreement is envisaged to implement a Joint Action or Common Position. The possibility for the Council to conclude international agreements by a qualified majority further strengthens the idea of a Council that acts as an institution of the EU rather than as a representative of twenty-five individual member states. Finally, a new para. 6 sets out that that the agreements concluded by the Council shall also be binding on the institutions of the Union. This explicitly answers the question of whether the Union may have obligations under international law apart from the obligations of the member states.
By now, the Union indeed uses Article 24 as a legal basis for the conclusion of its treaties with third parties. The first treaties were concluded in 2001 and concerned agreements with the Federal Republic of Yugoslavia and Macedonia concerning the activities of the EU observer mission in that country. 90 91 Apart from agreements with states, the Union may also engage in a legal relationship with another international organisation, as shown by the agreements concluded with NATO or the International Criminal Court. 92 In general, one can say that the constitutional division of competence -in terms of vertical power-sharing -thus boils down to a system aiming at a single external Union policy through strict procedural rules restricting the freedom of the member states in this area, whilst at the same time allowing the same member states in the decision-making procedures to prevent exactly this from happening by frequently (but not always) giving them the discretion to judge whether or not issues are fit to be dealt with at the Union level. However, whenever Union decisions have been taken in the area of foreign and security policy, they bind the member states in the external actions that they undertake. This brings us to the question of the effect of these norms within the national legal orders of the member states.
C. (Direct) effect of CFSP norms in national legal systems
It remains important to note that the unity of the legal orders of states and international organisations in terms of the validity relations of the norms, only tells us something about the existence of the norms within the respective orders. Hence, so far I have only focused on one dimension of the multilevel constitution: its existence can be assumed on the basis of the unity of the legal system of which the 'two levels' form a part. At the same time it is underlined that the term 'levels' is not meant to present the relationship between states and international organisations in an hierarchical fashion. On the contrary, the point I tried to make was that it makes more sense to view states and international organisations (once the latter are established) as 'living apart together', but at least side by side within the overall supranational legal order. 93 The other dimension of the multilevel constitution concerns the effect of norms created by the international organisation within the legal order of the member states. As claimed earlier, this dimension arguably introduces another element underlying the concept of 'constitution', since it brings in other legal subjects, in addition to the states that established the organisation. Does the fact that norms of an international organisation are valid in national legal orders as well (once it is established that they both are part of the same higher legal order), imply that norms created by international organisations are -at least theoretically -by definition, supreme over national norms? The question should be answered in the negative, as supremacy should not be equated with validity. The two concepts are of a different nature and should not be confused. 94 Different norms may have the same validity source and still be conflicting and norms in 'higher' legal orders do not necessarily overrule norms in 'lower' orders. The only way of settling the supremacy relation between norms of different legal sub-systems (such as states and international organisations) is by introducing (or recognising) either a norm in the overarching supranational legal order (e.g. 'individual citizens are responsible for violations of international humanitarian law') or by agreeing on a certain modus in an international agreement between states or in the constituent treaty of an international organisation (e.g. Article 103 UN Charter). Again on the basis of the pacta sunt servanda rule, this modus would take priority over national norms. 95 Thus, while validity is a prerequisite, rules in the legal order of either the member state or the international organisation may provide for norms to be applied in relation to certain legal subjects only (e.g. EC Directives) or only after being transformed into national law. The notion of direct effect may be distinguished from this applicability in that it only becomes relevant when norms do not have the effect they purport to have and citizens wish to invoke a norm before a national judge. Even if a norm is directly applicable -in the sense that it has a 93 Verdross, Die Verfassung, p. 9 points to the overarching character of the international legal order: 'Daher ist die Völkerrechtsgemeinschaft die alle positiv-rechtlichen gemeinschaftenüberspannende Rechtseinheit, die, gleich einer Kuppel, den ganzen großen Rechtsbauüberwölbt.' 94 See, in particular, on the importance of a division between the different possible relations between legal orders: Werner, Het recht geworden woord, pp. 156-9. 95 Curtin and Dekker, 'The Constitutional Structure'. function between the legal subjects within a national legal order -there may be reasons not to allow individuals to invoke it in a court of law. One of the dimensions of the multilevel constitution in the area of foreign policy would be that it regulates the way in which the norms that are created on the EU level would have an effect on the level of the member states.
This means that we have to look for clues in either the international order, the national legal orders, or the EU legal order indicating the direct applicability, the direct effect and the hierarchical status of CFSP norms. General international law, obviously, is silent about this issue and doctrine generally reflects the principle that states are free to decide on how they want to give effect to international law in their national legal orders. 96 The constitutions of the twenty-seven EU member states indeed differ in this respect. But, as became clear from the development of the European Community, this issue can authoritatively be settled by norms in the supranational order of an international organisation. The principles of direct applicability, direct effect and supremacy were recognised by the Court of Justice of the European Communities (European Court of Justice; ECJ) as forming part of the 'new legal order' (or in the terms of this chapter, the new constitution) regulating the relationship between the EC and its member states, as well as with the legal subjects within the states (natural and legal persons).
Unlike the EC, the non-Community parts of the Union largely fall outside the reach of the ECJ. This means that, for the time being, we cannot rely on authoritative interpretations of the Court regarding the status of CFSP norms in the national legal orders. However, the Treaty itself is not completely silent in this respect. Curtin and Dekker claim that, in principle, Union law is directly applicable in the national legal orders of the member states. 97 They base this conclusion on the fact that with regard to the new types of EU decisions introduced by the Amsterdam Treaty, the 'framework decisions' and 'decisions', the Treaty explicitly provides that they 'shall not entail direct effect' (Article 34 TEU). This provision would only make sense when these types of decision could in principle have direct applicability. Irrespective of the inherent danger in using a contrario arguments, its acceptance would provide an argument in favour of the direct applicability of EU norms in 96 See, for instance, A. Cassese, International Law (Oxford: Oxford University Press, 2001), ch. 8. 97 Curtin and Dekker, 'The Constitutional Structure', 11. general, since exclusion of direct effect becomes relevant only in case of direct applicability. In any case, recent case law of the ECJ seems to put the differences between Community and Union instruments into perspective.
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Although this example is drawn from the provision of police and judicial cooperation and not from the provisions of foreign and security policy, there is no compelling reason to differentiate between the two substantive Union areas in this respect. The direct applicability of CFSP norms would then result in the possibility -and even the necessity -of using these norms in the relationships between all legal subjects within the national legal order. Administrative as well as judicial organs could invoke them, but the same holds true for citizens and companies in their mutual relations. This is not to say that all norms by definition could be invoked in national court proceedings. Just as with Community norms, this would depend on the nature of the norm (sufficiently clear and precise), which in this case would ultimately be decided by the national judge. Curtin and Dekker claim that Union norms, at least, could have an 'indirect effect', meaning that 'all national authorities have the obligation to interpret national legislation and other measures as much as possible in the light of the wording and purpose of valid Union law'. 99 This, however, implies an acceptance of the supremacy of Union law over national law. After all, 'indirect effect' only becomes relevant in case of a (possible) conflict between an EU and a national norm. Curtin and Dekker, more or less implicitly, base this supremacy on the principle of loyalty, as laid down in Article 10 EC as one of the leading principles in the constitution of the Union entailing an obligation for national authorities to interpret national law as much as possible in conformity with these decisions (only limited by the restrictions imposed by the ECJ regarding the application of the principle of indirect effect 100 ). It is probably too early to make definite statements such as these, regarding the effect of CFSP norms in the national legal orders. Nevertheless, a direct applicability in the more limited definition presented earlier (using the norms in the relationships between all legal subjects within the national legal order) seems to follow from all of the above assumptions. However, it is generally held that CFSP decisions are not directly effective, in the sense that they may be relied upon by national courts. 101 It is indeed difficult to find provisions in the CFSP decisions containing rights and/or obligations for individuals. This is not to say that individuals cannot be affected at all by CFSP decisions, as was recently shown in the cases on anti-terrorism sanctions against individuals (see below). Regardless of the undetermined status of CFSP provisions in the Treaty on European Union, national constitutional systems may offer national courts the opportunity to allow individuals to invoke directly effective provisions in cases brought before them. Thus, the Dutch Constitution, for instance, provides in Article 93 that provisions in treaties or in decisions of international organisations have binding force in the Dutch legal order when they are directly effective. The latter question is decided upon by the judge, but recent European case law seems to imply a task for national courts to at least attempt to uphold a certain level of human rights protection in the case of EU/EC decisions that are based on UN Security Council resolutions. This underlines a role of the member states on the basis of the 'multilevel constitution'. 102 Examples of potentially directly effective provisions may be found in the sanction decisions, although the actual obligations in these cases are mostly laid down in Community Regulations (which may be invoked by individuals on the basis of the EC rules on direct effect). The problems with regard to legal protection have recently been addressed by the European Court of First Instance, when it ruled that neither national states nor the EU has the ability to remove citizens from UN sanctions lists as both the member states and the EU are bound by UN law. 103 in the form of an EC Regulation, such as the decisions to impose an arms embargo on Afghanistan, Burma/Myanmar, Nigeria or Sudan. 104 In these cases it would be the CFSP decision itself that would need to be invoked before a national judge. The same holds true regarding CFSP decisions establishing criteria or exceptions with respect to sanctions imposed on third countries. Common Position 95/544/CFSP, for instance, provided, inter alia, for an interruption of all contacts with Nigeria in the field of sports through denial of visas to official delegations and national teams. Unlike other provisions in this Common Provision, which obligate member states to take 'in accordance with national law such measures as are appropriate,' this provision does not seem to be in need of national implementation measures. Another example is Council Decision 97/820/CFSP, allowing for member states to make exceptions to the sanctions imposed on Nigeria. On the basis of this decision and subject to certain conditions, member states may derogate from these rules. In addition, a direct consequence for individuals may, for instance, emerge on the basis of the establishment of the list of dual-use goods through a CFSP decision. 105 While the actual obligations are to be found in EC Regulation No. 3381/94, 106 the decision to include or exclude certain goods is taken by the Council on the basis of Article 14 as a CFSP Joint Action, which may have consequences for the market position of companies in that area.
A final situation in which national courts could become involved in CFSP issues would arise in cases of an (alleged) liability of member states being brought up. In cases where neither the Communities, nor the European Union could be held liable for decisions taken by the Council in the area of CFSP, third states or individuals will have to turn to the national courts of the member states to seek justice. Situations in this respect could, for instance, arise whenever member states cause damage in the course of an EU action (for example, their action in BosniaHerzegovina, or the administration of the city of Mostar) or when member states are held liable for breaches of an agreement concluded by the Council on the basis of Article 24 TEU. The main problem, however, is that all decisions imposing sanctions -EC as well as CFSP -are normally converted into national legislation. In order to check the direct applicability of CFSP decisions, one would thus need a case in which a single CFSP decision imposed a sanction regime towards a third country, without this regime being converted into national law. Furthermore, we would need a citizen or a company from that third state to challenge the trade or travel restrictions, in which case the company in the EU member state could point to its obligations on the basis of the CFSP decision. Direct applicability only refers to this rightful reference to valid norms and the case is thus not completely incomprehensible. It is not even unthinkable that a national judge would also allow this decision to have direct effect, in the sense that it may play a role in a national court proceeding. The problem, however, seems to be that in cases such as this, one cannot avoid dealing with the question of supremacy of the CFSP norms over previously established (or maybe even future) national law. The principle of loyalty may prove to be a valuable candidate for a basis of general supremacy of EU law, but at least in the area of foreign policy the multilevel constitution has not yet grown to full stature to settle this issue.
The constitutional impact of flexibility
One of the major issues in the post-enlargement period of the Union will undoubtedly be that of 'flexibility'. 108 As I have defined the multilevel constitution on the basis of the notion of unity of the legal system, the question emerges what the impact of flexible forms of cooperation within this system will be on its unity. 109 Here, we deal with what has been called the sovereignty paradox: on the one hand, the member states seem to retain their sovereignty with respect to cooperation in some fields; on the other hand, the member states accept to limit themselves by agreeing on this procedure within the framework of the European Union. 110 This, paradox is one of the dimensions of the 'schizophrenic' relationship between the EU and its member states referred to above, and forms the source of a question once posed by Jo Shaw: 'is there something inherently contradictory in considering constitutionalism in conjunction with flexibility?'
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The multilevel constitution of EU foreign relations, indeed provides for flexible arrangements. The idea of a possible fragmented Union played an important role during the negotiations on the Amsterdam Treaty in 1996/97. The different variations of flexibility were frequently presented as harmful to the Union's unity. Thus concepts such as variable geometry, concentric circles, a multiple-speed Europe, or a Europeà la carte all seemed to prelude the end of the Union. While concepts such as these did not make it to the final draft of the Treaty, the development towards a more flexible approach of the cooperation within the European Union is reflected in the modifications to the TEU introduced by the 1997 Amsterdam Treaty, 112 and further in the Nice Treaty.
Thus, the post-Nice Treaty on European Union, as well as the modified EC Treaty, provides for a number of general and specific arrangements allowing for forms of flexible cooperation between a limited number of member states. The Treaties contain general clauses on the possibility for further integration between some but not all member states, under the new heading of 'enhanced cooperation'. In addition, new specific examples of flexibility were introduced, in particular with regard to Title IV EC on the free movement of persons, asylum and immigration and the Protocol incorporating the Schengen acquis into the Union's legal system. In some cases these forms of flexible cooperation allow for even greater closer cooperation between some members of the already restricted group of member states. 113 113 See Article 1 of the Schengen Protocol, authorising the signatories to the Schengen agreements to establish closer cooperation among themselves within the scope of the development as an undesired, but nevertheless unavoidable, solution to problems related to the socio-economic and political differences between the EU member states. The concept of 'flexible cooperation' or 'flexibility' in the context of the present contribution concerns the situation in which the twentyseven member states do not necessarily participate to the same extent in every policy or activity of the Union. 114 The Treaty on European Union nowhere explicitly refers to the notion of flexibility. 115 However, one can distinguish between at least two broad categories of flexibility within the Unions' legal system. The first category contains the general enabling clauses on the basis of which the Council has a competence -through the adoption of secondary legislation -to decide on the establishment of 'enhanced cooperation'. The second category harbours a variety of forms of flexible cooperation linked to specific fields of EU/EC competence, including the so-called pre-determined forms of flexibility, i.e. forms of differential treatment of certain member states as laid down in the treaties themselves or in protocols. Pre-determined flexibility may either take the form of a permission granted by all member states to a group of member states to act together through Union institutions and legislation (e.g. the Social Protocol under the Maastricht regime), or it is reflected in the permission given to member states not to participate in an activity in which they should in principle participate as a matter of Union or Community law (e.g. the 1991 Protocols on the basis of which Denmark and the United Kingdom are not obliged to take part in the third phase of the EMU; the 1991 Protocol concerning Denmark's non-participation in the elaboration or implementation of measures having defence implications). Treaty establishing the European Community . . .' Additional criteria may be found in Article 11 TEC and Article 40 TEU (on police and judicial cooperation). 117 A new Article 27A was inserted, which explicitly brings the possibility of 'enhanced cooperation' into the realm of CFSP as well.
It is interesting to note the 'constitutional' restrictions which govern the regime of enhanced cooperation in the area of foreign and security policy (military and defence policy is excluded by Article 27B). Article 27A provides that enhanced cooperation in this area 'shall be aimed at safeguarding the values and serving the interests of the Union as a whole by asserting its identity as a coherent force on the international scene'. Thus, it shall respect 'the principles, objectives, general guidelines and consistency of the common foreign and security policy and the decisions taken within the framework of that policy; the powers of the European Community; and consistency between all the Union's policies and its external activities'. This preoccupation with 'consistency' returns in the procedure to establish enhanced cooperation. According to Article 27C, member states may address the Council with a request, which will subsequently be forwarded to the Commission and the European Parliament for information. The Commission shall give its opinion particularly on whether the enhanced cooperation proposed is consistent with Union policies. This idea is strengthened by other criteria in Article 43: enhanced cooperation should be aimed at furthering the objectives of the Union and of the Community, at protecting and serving their interests and at reinforcing their progress of integration; it should respect the treaties and the single institutional framework as well as the acquis communautaire; it may not undermine the internal market or the economic or social cohesion. Article 43A adds that enhanced cooperation may be undertaken only as a last resort, when it has been established within the Council that the objectives of such cooperation cannot be attained within a reasonable period by applying the relevant provisions of the Treaties.
Consistency, in its more vertical dimension, returns in the provision that an established form of enhanced cooperation is open to all member states, and that both the Commission and the participating member states shall ensure that as many member states as possible are encouraged to take part (Article 43B). This may form an incentive for participating states to not completely neglect non-participants. But the national dimension of the multilevel constitution is also not entirely disregarded: the Council decides on authorisation of enhanced cooperation by a qualified majority vote, unless this is blocked by one member for 'important and stated reasons of national policy', in which case the matter may be referred to the European Council for decision by unanimity. Once established, however, it is above all the Union (institutions) that govern the enhanced cooperation.
What is the impact of this possibility offered by the Nice Treaty on the constitutionalisation of foreign and security policy? It is tempting to repeat the conclusion that Ige Dekker and I have reached previously with regard to forms of flexibility in general within the Union's legal system: the strict requirements for establishing and implementing closer cooperation all point in the direction of an existing legal unity and the rules on flexibility strengthen the notion of the unity of the Union's legal system rather than that they weaken it. 118 The focus on the principle of consistency as a returning notion underlying enhanced cooperation points to a constitutional embedding in the sense that foreign policy no longer exclusively belongs to the realm of EU member states; even initiatives between smaller groups of states will have to be based on procedures laid down in the Treaty -and are even made possible only on the basis of these provisions. This is not to say that this regime is merely laid down on the Union-level of the foreign policy constitution. The 'non-unitary' dimension can be discovered in the ultimate possibility of blocking the authorisation of enhanced cooperation in the European Council as well as in the fact that acts adopted within the framework of enhanced cooperation shall not form part of the Union acquis (Article 44). In addition, expenditure resulting from implementation of enhanced cooperation, other than administrative costs entailed for the institutions, shall be borne by the participating member states only, unless, all members of the Council, acting unanimously, decide otherwise (Article 44). A final point in this respect concerns the exclusion of enhanced cooperation of matters having military or defence implications (Article 27B). These matters -when one is able to disconnect them from 'security policy' -can thus only be dealt with on either a (single) national or on the Union level. 118 See Dekker and Wessel, 'The European Union', 408.
The Constitutional Treaty somewhat modifies the provisions on enhanced cooperation, but more importantly for our topic: it extents enhanced cooperation to CFSP without restricting it to its implementation (Articles I-44 and III-416-423). 119 Moreover, no general exception was made in relation to the Common Security and Defence Policy (CSDP), the new name for the European Security and Defence Policy (ESDP). The current legal regime completely excludes any form of enhanced cooperation in security and defence matters and merely allows for 'closer cooperation', that is: cooperation between EU member states (and possible others) outside the EU Treaty. Irrespective of the fact that because of the requirement of unanimity, enhanced cooperation in CSDP may be hard to establish, Article I-41 of the new Constitution offers interesting alternatives. First, para. 3 acknowledges the possibility that groups of member states may make available their multinational forces to CSDP. Article III-310 (1) builds on this idea by allowing the Council to entrust the implementation of a task to a group of member states. At the same time, one has to acknowledge that even in the current era, ESDP missions operate in a flexible manner as far as the composition of the troops is concerned: not all member states participate in all missions, and some missions are even built on the commitment of one state (consider the role of France in the Congo mission). 120 In addition to this ad hoc flexibility, para. 6 of Article I-41 introduces the notion of 'permanent structured cooperation' for 'those Member States whose military capabilities fulfil higher criteria and which have made more binding commitments to one another in this area with a view to the most demanding missions'. 121 Other forms of variation are foreseen by the European Defence Agency and by the half-hearted establishment of a common defence. 122 The flexibility provisions thus reflect the complex constitutional relationship between the Union and its member states as well as the unity of national and supranational legal orders referred to in the introduction to this chapter. As any constitution may provide for flexibility, the latter is not by definition a 'threat' to the first even when it potentially changes the constitution in a material sense. As Kelsen claimed, a revolution (only) occurs when there has been an unconstitutional change of the constitution, i.e. when any amendment of the constitution has not been effected in accordance with existing procedures for amendment. 123 The multilevel constitution which forms the basis of the current regime of foreign and security policy allows for flexible arrangements, but at the same time it makes assurances that this regime, which was carefully built up over the past thirty years or so, has enough internal safeguards to prevent its own destruction.
The current state of constitutionalism in European foreign relations
It can be claimed that one of the prominent goals of the mission to draft a Constitutional Treaty has been the consolidation of external relations. 124 This is reflected in the Laeken Declaration and in the establishment of two working groups by the Convention on the Draft Constitution to address the issues of legal personality and external relations. 125 Indeed, as shown above, the Union's external relations have been strongly influenced by the case law of the ECJ and therefore reflect a piecemeal approach. In addition, personality was assigned to the different European Communities, the European Union and even to some of the sub-organisations in the Community and the Union. 126 The different legal characteristics of the three pillars as well as their diverging instruments and decision-making procedures add immensely to the complexity of the Union's external relations. In that respect the abolishment of the pillar-structure and the merger of the Communities and the current European Union can only be welcomed: we are left with one single international organisation, the Union, with competences in the former Community areas as well as in the areas of CFSP and PJCC. Also in the area of external relations, no division is made between the economic and the political (foreign affairs) issues. Title V of Part III of the Constitutional Treaty is labelled 'The Union's External Action' and covers all the Union's external policies. In addition, the external objectives of the Union are no longer scattered over different treaties. Instead, Article I-3(4) provides:
In its relations with the wider world, the Union shall uphold and promote its values and interests. It shall contribute to peace, security, the sustainable development of the earth, solidarity and mutual respect among peoples, free and fair trade, eradication of poverty and protection of human rights and in particular children's rights, as well as to strict observance and development of international law, including respect for the principles of the United Nations Charter.
Another improvement is that the fundamental principles of external relations law, which have slowly evolved from the case law of the ECJ over the last 30 years, have all been included into Part One of the Constitutional Treaty. This can be considered the most obvious part of the process of tidying up and consolidating the external relations provisions. 127 Article I-12 defines the categories of competences in such a way that only in the case of exclusive competences may the Union adopt legally binding acts, the member states being competent only if empowered by the Union or for the implementation of Union acts. According to Article I-13, exclusive competences relate to the customs union, the establishing of the competition rules necessary for the functioning of the internal market, monetary policy for the member states whose currency is the euro, the conservation of marine biological resources under the common fisheries policy and the common commercial policy. Paragraph 2 of this provision may be seen as a codification of the ERTA-doctrine. 128 In Part III the Union's external action is defined. Article III-292 clarifies the guiding principles of external relations, namely democracy, the rule of law, the universality and indivisibility of human rights and fundamental freedoms, respect for human dignity, the principles of equality and solidarity, and respect for the principles of the United Nations Charter and international law.
As stated before, one achievement of the Constitutional Treaty is that it codifies the external relations' acquis. In that respect it can indeed be said to reflect the current state of the constitutionalisation of EU external policy, irrespective of the question whether the treaty will ever enter into force. This intention to structure and simplify the existing 'bits and pieces' spread out over the EU/EC Treaty, and defined in the ECJ's case law, becomes particularly visible when the provisions regarding the treaty-making are compared. 129 When the matter of international agreement concerns the Common Foreign and Security Policy, the new Minister for Foreign Affairs shall submit recommendations to the Council. The choice between the Commission or the Foreign Minister seems to depend on the point of gravity of the issue: the Foreign Minister takes the lead in issues that exclusively or principally concern CFSP. This division will no doubt lead to questions of how to define the demarcation line between principally and marginally.
It is difficult to assess whether these overall changes infuse more coherence or consistency into the foreign policy acquis. Some changes, such as giving the Union explicit legal personality and codifying the 'piecemeal' of external relations competences and procedures, are a necessary exercise, and long overdue. In other matters, such as the merging of the pillars and policies, more coherence is not necessarily created when differences in the decision-making process prevail and the legal review by the European Court of Justice is still restricted. However, Common Foreign and Security Policy stays partially, and in contrast to Police and Judicial Cooperation, a 'domaine réservé '. According to Article III-376, by and large the ECJ has no jurisdiction to rule on matters in respect of Articles I-40 and 41 and Article III-293, which involve the strategy and objectives-building on external relations by 128 'The Union shall also have exclusive competence for the conclusion of an international agreement when its conclusion is provided for in the legislative act of the Union or is necessary to enable the Union to exercise its internal competence, or insofar as its conclusion may affect common rules or alter their scope.' 129 More extensively, A. Ott and R. A. Wessel, 'The EU's External Relations'. the European Council. Indeed, a number of provisions indicate that the drafters of the Constitutional Treaty were not willing to go 'all the way' where the integration of the pillars is concerned. CFSP continues to have a distinct nature under the new treaty. 130 A first element concerns the kind of competence in the CFSP area. Article I-11 lists the competences of the Union in the different areas: exclusive, shared or supporting and supplementary. However, none of these competences relates to CFSP, as Article I-11 includes a separate paragraph referring to a 'competence to define and implement a common foreign and security policy, including the progressive framing of a common defence policy'. As Cremona has already indicated, it is a little difficult to see what kind of competence it could be, if not one of the other categories. 131 But the simple fact that again a special status is introduced is striking and does not add to clarity in the new multilevel foreign affairs constitution.
Concluding observations
For politicians and international relations experts, looking at the Union's foreign and security policy in terms of a constitution would probably be an outrage. Many still see this policy area as purely intergovernmental cooperation between states. Outcomes are based on power politics, rather than on formal legal procedures -let alone on constitutional procedures. However, an international lawyer could argue that the CFSP objectives, as interpreted in the present contribution, imply a clear limitation of the competences of the member states in this area, as they are geared towards a common policy which was to go beyond cooperation on the basis of the Single European Act in the 1980s. Despite the political power games, the same states agreed on a number of rules of the game. In that respect the European foreign affairs constitution may be seen as what Phillip Allot would term a 'legal constitution' ('a structure and system of retained acts of will'), rather than a real constitution ('the constitution as actualised in the current social process, a structure and a system of power') or an ideal constitution ('a constitution as it presents to society an idea of what society might be'). 132 This 'legal' or perhaps 'formal' constitution derives its multilevel dimension from the fact that the 1992 Maastricht Treaty introduced a new player: the European Union was given an 'independent' character, through which the sovereign rights of its member states would be preserved vis-à-vis third states. In that sense -and irrespective of the different contexts -the opinion of the European Court of Justice in the leading case of Van Gend en Loos seems to be applicable to CFSP as well in the sense that it 'constitutes a new legal order of international law for the benefit of which the states have limited their sovereign rights, albeit within limited fields'. It is these 'limited fields', in particular, that do not seem to be in line with the prima facie broad scope of CFSP. It follows from its purposes that the CFSP is not a common policy in the same way as the concept is used in, for instance, the Community's common agricultural policy or the common commercial policy. 133 Article 11, stating that the CFSP covers all areas of foreign and security policy, is misleading in the sense that it disregards the fact that Title V is only applicable to those parts of foreign and security policy that are not covered by the Community or the Police and Judicial Cooperation in Criminal Matters (PJCC), and that it accepts and even demands an active role for the member states themselves ('support'), alongside the general obligation of the Union to define and implement CFSP.
What follows from the above analysis is that competences regarding the external political relations of the Union and its member states are adjudicated to different levels of government, which not only allows an analysis in constitutional terms along the lines that we are used to in European Community law, but perhaps even demands it in order to see the uniting elements of the system. Just as in most federal constitutions, the central government should predominantly be responsible for external relations. Irrespective of the substance of the Union's external policy, the procedural arrangements indeed point in this direction. Unlike most federal systems, however, the Union's 'foreign relations constitution' is more flexible in the sense that it makes use of inherent competences for individual or bilateral actions. It is furthermore striking that in this area (security and foreign policy) a constitutional debate is virtually absent. In contrast to international constitutionalism, European constitutionalism so far seems to have largely refrained from viewing the security and foreign affairs regime in constitutional terms. The unity of the union's legal order -as reflected in the new Constitutional Treaty -may, however, shift attention from the internal 'horizontal') delimitation problems between the Union's fields of activity to the 'vertical') dimension, focusing on the relation between the Union and its members. Recent developments -in particular related to regulation in the area of terrorism 134 -even extended the debate concerning the the position of the European Community as an intermediate between the global and the domestic legal order to the foreign and security policy of the European Union. With the coming of age of the EU's foreign, security and defence policy, the (constitutional) interplay between the global, European and domestic legal order seems increasingly recognised.
The consequences of a multilevel concept are perfectly illustrated by the following quotation, which is drawn from Weiler's analysis of European Political Cooperation in 1985 and which clearly has not lost its validity more than 20 years later:
. . . the descriptive and prescriptive trend of European foreign policy is towards a Europe singing like a choir -remembering of course that the choir concept is not meant to replace totally the one voice. Training several different voices to sing in harmony is at the best of times a most difficult task; one should not be surprised if for a long time yet the European choir will often sing out of tune. Even when successful, one should further not forget that a good choir sometimes sings in unison, other times in several voices and occasionally there is even scope for soloists. 135 However, something has changed since 1985. The score for this European song increasingly demands a performance of the choir as such, not always at the cost of the beauty of individual voices, but with an ever clearer (constitutional) arrangement of their parts in the whole. 134 See, for instance, the debate triggered by the Yusuf and Kadi cases referred to above. Cf. also R. A. Wessel, 'The UN, the EU and Jus Cogens' (2006) 3 IOLR 1-6. 135 Weiler, 'The Evolution of Mechanisms', 25.
